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1787 Repeal of Death Penalty for same-sex contacts
in the Austrian Empire as the first state in the 
world 
(substituted by up to 3 months forced labour)

1789 Decriminalization of same-sex contacts
in France as the first state in the world 
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� Very essence of the convention is respect for human dignity and 
freedom 

� Notion of personal autonomy is an important principle underlying 
the interpretation of the right to respect for private life

� Sexuality and sexual life are at the core of the fundamental right 
to protection of private life. State intervention interferes with this 
right; and such interferences are justified only if demonstrably 
necessary to avert damage from others (pressing social need, 
proportionality) 

I. European Court of Human Rights:I. European Court of Human Rights:
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� Attitudes and moral convictions of a majority cannot justify 
interferences into the right to private life (or into other human 
rights)

� Incompatible with the underlying values of the Convention if the 
exercise of Convention rights by a minority group were made 
conditional on its being accepted by the majority

(Dudgeon vs. UK 1981, Norris vs. Ireland 1988, Modinos vs. Cyprus
1993, Laskey, Brown & Jaggard vs. UK 1997, Lustig-Prean & 
Beckett vs. UK 1999; Smith & Grady vs. UK 1999; A.D.T. vs. UK 
2000, Christine Goodwin vs. UK 2002, I. vs. UK 2002, Fretté vs. 
France 2002, L. & V. v. Austria 2003, S.L. v. Austria 2003, Alekseyev 
vs. RUS 2010)
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Discrimination on the basis of sexual orientation

� is unacceptable
� is as serious as discrimination on the ground of race, 

ethnic origin, religion and sex
� differentiation requires particularly serious (convincing 

and weighty) reasons
� margin of appreciation is narrow
� distinctions must be necessary (not only suitable) to 

realise a legitimate aim
� distinctions solely on the basis of sexual orientation 

-> discrimination 

(Lustig-Prean & Beckett vs. UK 1999; Smith & Grady vs. UK 1999; 
Salgueiro da Silva Mouta vs. Portugal 1999; L. & V. v. Austria 2003, 
S.L. v. Austria 2003, E.B. vs. France 2008, Kozak vs. POL 2010, Schalk 
& Kopf vs. A 2010, P.B. & J.S. vs. A 2010, J.M. vs. UK 2010, Alekseyev 
vs. RUS 2010)
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� not just negative rights to freedom from 
state intervention 

but also
� positive rights to (active) protection of these 

rights in relation to the state as well as in 
relation to other individuals

� obligation of the state to act in case of 
interference with the right to personal 
development and the right to establish and 
maintain relations with other human beings 
(Zehnalová & Zehnal vs. CZ 2002)
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Criminal Law:Criminal Law:

(a) Total Bans violate  Art. 8 ECHR
� Dudgeon vs. UK 1981, Norris vs. Ireland 1988, 

Modinos vs. Cyprus 1993
same: UN-Human-Rights-Committee, Toonen vs. Australia 1994

(b) Bans of (homo)sexual contacts between more than two    
persons violate Art. 8 ECHR
� A.D.T. vs. UK 2000

(c) Higher age of consent violates Art. 8 and 14 ECHR
� L. & V. vs. Austria 2003, S.L. vs. Austria 2003, BB vs. UK 2004; 

Woditschka &    Wilfling vs. Austria 2004, F. L. vs. Austria 2005; 
Thomas Wolfmeyer vs. Austria 2005; H.G. & G.B. vs. Austria 2005; 
R.H. vs. Austria 2006



www.graupner.atwww.graupner.at

(d) Repeal of higher age of consent is not enough: Victims 
must be rehabilitated and compensated, also if acquitted
� L. & V. vs. Austria 2003, S.L. vs. Austria 2003, Woditschka & 

Wilfling vs. Austria 2004, F. L. vs. Austria 2005; Thomas 
Wolfmeyer vs. Austria 2005; H.G. & G.B. vs. Austria 2005; 
R.H. vs. Austria 2006

� S. L. vs. A: EUR 5.000,-- compensation (plus costs and 
expenses) to an adolescent, who (between 14 and 18) was 
barred from entering into self-determined sexual relations with 
adult men

(e) Ban of (homosexual) pornography among adults and 
without unwanted confrontation of others  
S. vs. CH 1992 (EComHR)


















